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A revision application lies to the Under Sec ·rt t~ ~h:e Gbvernm.ent of India, Revision Application Unit,
Ministry of Finance, Department of Reven _4.th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the , . 1944. ihrespectof the following case, governed by first
proviso to sub-section (1) of Section-35 ibi{ . :. ;, .• ·. , · . 1, •. ··: ••

11 1ki ... :: .·.•. : . . . ·.
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In case of any loss of goods where he loss occur in trans t from a factory to a warehouse or to
another factory or from one warehouse td • other during the course of processing of the goods in a
warehouse or in storage whether in a facto rin a w$rehouse ·
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~~'WP 3~, 1944 c!fr 'clRT 35-~/35-~ cB" 3@ .,-:-
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Under Sect'.on 35B~ _35E of CEA, 1944 an appeal q _ _ .
cjlTlcfJ'<°I 1iC"ltl,¢ '1 xl~ 'fMT l=fJ1ffi' "f!1T-IT ~.~ · , '!'WP~ mITTiR 3~~-.
c!fr fcmt;r~ Z!'fc ~ ~- 3. 3TR. cB". ~.~~~~·lilt,
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In case of goods exported outside India export to Nep~ :or Bhutan, without payment of· · ·
duty. · . . · · . ·· .~ '-,'.

(1)

(1)

#,:gj ·;,
j ; ·: l :, 1r: ;

. ' ' . ' ' •:. ·1
(d) Credit of any duty allowed to be utilized towards p:', )ment of excise duty on. final

products under the provisions of this Act or the Rules ml:; _de there under and such order-···
is passe,d by the Commissioner (Appeals) on or after, ti?date appointed underc.1@%4e..
of the Fm~nce (No:2) Act, 1998. '· _ · .. " 1 ·• : ~;.' :i .

~~'WP (3m) Pil!1-11cI61l 2001, a Rm o # st«fl i nrsra ~ ~-a 11 err ~
T-i, fi 3m. cB" }fl(f 3m fi~ am a fl}·'-arr vi 3m 3m c!fr err-err
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mfu=r tifl' ,~~ cB" ~ cB" w~ i'r3TR~6 'cf@R · c!fr ~· '41-~ · ~ I ·
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The above application shall be made in· dupli~ate in Flm No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within~. months from the date on which· .·
the order sought to be appealed against is communica· d and shall be accompanied by
two copies each of the 010 and Order:..ln~AppeaL Its: .. uld also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribe:. 1 ee as prescribed under Section
35-EE of CEA, 1944, ·2.nder Major Head of Account. ~ .

' '''' : it ', '
. , •• I I.

±2±.3EE77%";""
The revision application shall be accompan\ed by a f~r, of Rs.200/- where the amount
involved is. Rupees One Lac or less and Rs.1,000/- wb1 re the amount involved is more· ·.
than Rupees One Lac. . 1 1'($ - :•• i

"fl1T-IT 'WP, ~~ 'WP "(!cf mITTITT.~~cB" ~t, ·:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. i. .'

t
(c)

(a)

(b)

(2)

the special bench of !Custom, Excise & Service Taxt : ppellate Tribunal of West ij~~k
No.2, R.K. Puram, New Delhi-1 in all matters relating t.,, ~·classification valuation and.

qaffruR 2 (1) icp l1 €@W~ cB" 3@1cIT c!fr 3J; ~ cB° l=fflffi' l1 '{frrr 'WP· ~
~~"(!cf hara an4t4la +znznf@raw (Rrec) 6) #f$? ±dfrr f1fear, sn&rial« l13TT-20, .:q_
~ mRtlccii ct,A.11,au;s, -~ -.=fllx, 3IB'~-3aoo16. a#
To the ·west regional bench of Customs, Excise -~ -:Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital C?mpo~nd, -·,._ e,_: g~ani Nagar, Ahmedabad : 380··
016. in case of appeals other than as mentioned n pa -2) (a) above.1 I
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cove\·i~g these and other related matter
eivice Tax 'Appellate Tribunal (Procedure)

. - .
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4 fit#'nferisrtt, 2 3mar ii a ta 6gr feaz airrra@er 1

s the .case. may be, and the order of the
.urt fee stamp of 6.50 paise as prescribed

ee Act,'1975 as·amen,ded.
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f Customs, Excise·. & Service Tax Appellate
ental. Hospital Compound, Meghani Nagar,
peals other than as mentioned in para-2(1)

, 2001 cfn- mu 6 ~ ~ 'Q'Cf:f ~.lJ.-3 ~
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The appeal to the Appellate Trib I shali be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Ce I_, Excis~. (f,\ppea0 Rules, 2001 and shall be
accompanied against (one which least should be accompanied by a fee of
1,000/-, ~ 5000/- and~ 10,000/- re amount of duty/penalty/demand/refund is
upto 5 La·c. 5 Lac to 50 Lac ancl ye 50 · Lac respectively in the form crossed
bank draft in favour 9f Asst. Reg ar· of branctl :of any· nominate public sector
bank. of the place where the b!=)n _of any 1non,itiate public sector bank of the
place where the bench of the Tri _

1
al is situated. Application made for grant of

stay shall be accompanied by a f~, .:of l 500/-. ·it ii . : · ..
··1 . "~! : !; .. J ' , ' '

fa z 32r # as{ 3nit an,hliarr, ztar kit r2ta# 3er h fr fr
mr grant 3rfmn in fr snarf.4ft.s azr h'#ta.±f 6r far u@ nra
«a ms emf mrt 8j1• .at.arts r #arr scar vs
~ fco<:rr ~ i I· . I< t' .. ' .' .- .· .
In case of the order covers a nu er of·order- ,m Original, fee for each 0.1.0.
should be paid in the aforesaid nner not Withstanding the fact that the one
appeal to the Appellant Tribunal ·. the one ~pplication. to the Central Govt. As
the case may be, is filled to avoI cript9r.ia·."'{6rk if ~xcising ~ 1 lacs fee of
100/- for each:- · · '• ·.: :· ·. ·.
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Attention in invited to the rule
contended in Customs, Excise·
Rules, 1982.
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ORDER IN APPEAL

M/s. Radhe Krushna Construction, C-102, It _;shan Residency, Nr. CIMS

Hospital, B/h. Swapnil Bunglows, Sola, Ahmedabad -380 60, (hereinafter referred to

as the 'appellant') holding Service Tax Registration No. ,1[LFR7071FSD001, have. filed
the present appeal on 15.12.2016, against the Or er-in-Original number SD-sk

· 01/Refund/29/AC/RADHE KRUSHNA/2016-17 dated 14,lf-2016 (hereinafter referred

to as 'impugned order_') passed by the Assistant Corrimis~i~ner, Service Tax, Division-I,

Ahmedabad (hereiniifter referred to as .'adjudicatiflg auth!ty'), · ·

2. The facts of the case, in brief, are that M/s. Mala#jl Construction was awarded
the contract for a civil structure or any other original w ks meant predominantly for. , , . . . a
use other than for commerce, industry or. any other. b;; ~iness or profession, by the

·. r,·
government. The contract pertained to new construction. if Institute of Kidney Disease

I

Research Centre (IKDRC) at Manjushree, fvJill C:ompoujli, Ahmedabad. M/s. Malani

Construction sub-contracted the work to the a·ppellant. T~t: appellant had filed a refund

claim of Rs.22,5?,650/-, with the adjudicating authorityl;._, n 27.06.2016. The appellant
· as a sub-contractor was availing exemptiOn froni payme~ •1of Service tax under SI. No.

. . '.: ,: L ·•·
12(c) of the Notification No. 25/2012-ST dated 20.0: 2012, till 31.03.2015. Vide

Notification No. 06/2015-ST dtd.01.03.2015, the itenis! 'entioned at SI.No. 12(c) of
. ; ' I .. ) .1 .

Notification No. 25/2012-ST, were omitted w.e.f. j .04.2015. Accordingly, the

appellant started charging Service Tax & deposited the'~ ~ame with the department in

due course. However, vide entry No. 1(iv) of the Noti~ttion No. 09/2016-ST dated
01.03.2016, amended the Not1f1cat1on No, 2.5/2012-ST, .1: indicated below :

f:
"after ently 12, with effect from the r1 March, 2016, the foll ing entry
shall be inserted, namely - ~ .,i' ~

"12A. Services provided to the Government, a local authority g, a governmental authority by .
way of construction, erection, commissioning, installatio. , completion, fitting out, repair,

!1f

. maintenance, renovation, or alteration of- ,
(b) a structure meant predominantly for use as (i) an educq11\mal, · (ii} a
clinical, or(iii) an art or cultural establishment, under a contrac? : hich had been entered into prior
to thehFd1 Ma~:ch, 2015 and on which appropriate stamp duty, whl: :e__··. applicable, had beenpaidprior
to sue ate. • ;s «

Accordingly, in view of this amendment, the appel: ~nt had sought the refund of ·
Rs. 22,59,650/-, paid by them. The Adjudicating a, ~hority vide impugned order
rejected the Refund claim amount of Rs. 22,59,650/-. -1ij · e appellant being aggrieved
by the impugned order filed this appeal on the basis ~)•at the adjudicating authority
erred in rejecting the refund of Rs. 22,59,650/-, on the'•, round that the service is not .. ·
'works contract service'. The appellant alleged that Ifie said ground was not a
contention in the S.C.N., and hence the impugned orde had clearly travelled beyond ·
the scope of the S.C.N.. !·.,:

~~ ·'

0

s
4. Personal hearing in the case was granted on 19.or ;:2017, and Dr. Nilesh Suchak

.! .·

and Shri Shilpang Karia, CA, appeared before me. Tl, :y reiterated the grounds of± .

appeal and submitted the C.A.'s certificate, the letter frail :the Government and a le~~--.,_-:.•~,.
from the Contractor indicating that the burden of servil~.·. tax of Rs. 22,59,65~0//4,:_ i$'a~::__ JF_:,:J_Vi~_:,·...·.·.

# ';" .•been borne by the appellant. .~1-- ·; ~ /1/{(1:fi?i·,.\/.~'.'#El sr :eMy >u ··t --! ·4 o '_,. • I~ : ::

I
•. l, '5' 't,~ J',•.;; :.,I_,, /;i' -.·.•
• ' 6.g) •­.; \ o .~:.~;:, /,,"C

1, • :k ,-- 3> ­

.

,· •, a,':·1IEDAB~!;• • */
' ~..,@,~~...

« o.a.a.a.

·_.·.1-:.:g '
"
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DISUSSION AND FINDINGS :
ke, .. ;

•5. . I have ·carefully gone through th,cts of the case on records, grounds of appeal
in the Appeal Memorandum and oral sut\ ~issions made by the appellants at the time of ·
personal. hearing. The question to bet ;ecided is as to (i) whether the adjudicating .

. F :

authority has erred in· concluding that imi. services provided by the appellant cannot be
· classified under works contract catego and whether the said matter was contended

by the department in the S.C.N. dtd.1p09.2016, issued to the appellant; (ii) whether~ . . . .

the benefit of exemption Notification A f 25/2012-ST cit. 20.06.2012, is apP.,licable iri.

this case or not; and (iii) whether unjusf,enrichment is applicable in this claim.

: and yield nomerit as original contracto_r. So,·
pugned order has travelled beyond the scope

of S.C.N., does not hold substance. M/ 1M_alani Construction Co. had been awarded a.

6. 1 find that the contract for the ~ ~ rk of new. construction of Institute· of Kidney
Disease Research Centre was awarde to M/s. Malani Construction Co.. who sub­

contracted the work to the appellant. lih~ duty demanding authority has discussed the

nature of service in Para 4 of the s!1.J\J. dtd.14.09.2016, issued to the appellant, .
wherein he has mentioned that that · · .e sub-contractors or the labour contractors,

. ~l .
though they have performed the job behalf of their principal or Original Service

. .

· Provider, would not deserve considerat·

the allegation of the appellant that the0

,ji!

·.. ' . _.,

16. However, the exemption is not applicable _ ·
for the contractor. only who is providing of

I •• .:, .

Government by way of construction of civil
No. 25/2012-ST dt. 20.06.2012, the services
'( ·- . ·. .
f"(h)' sub-contractor providing services by

ominantly for use other than for commerce, .
. · I . , ~ - ·- . . ; . ~
ion, is not disputed in the impugned order in

+s. . ·, :· . .
5/2012-ST dt.20.06.2012, read with Section.
i • ; • }' + .'{' the 'Fit1anc·e Act, 2016. The appellant is a

I • , • •

service taxpaid.by them, claiming exemption

6.2012, read with Section 102 of the Finance

+, ·, : '

ctor providing W·Ji"ks contract services which

for any'sub-contractor to claim exemption is
tract' service; (ii) he should be providing the.·
ctor' who is 'providing works contract service
providing.works contract service should be
-: 1·.. , -. · d. ·1 .•••

is case,while the main contractor is a works
;·+ • • -- . ~ • (: . , ·.·' . . ,

.. s not appear tobe providing works contraft-~a::::·· .. ,

section «ss sor he rnrene Ace,/fs$@-%}Ee~k s... s:
\; -:~• J:'t~--H-,•~ ~~,-:,' ,•
, to«so±v' ere

Institute of, Kidney Disease Research Centre
ealth, Government. of Gujarat. M/s. Malani

. . .
i some specific work to the appellant. The
·or for,pr.oviding. of taxable services of works

.. ·. . . . ~ .

:Jrity :Qr .a Gov,ernmental authority by way of
• , · 1·• ' •

works contract for the construction of t
by the office of the Commissioner o
Construction Co. further sub-contract

exemption available to the main contr
contract to the Government, a local a
construction of civil structure meant p
industry or· any other business or prof
the light of SI. No. 12 of Notification N
102 of the Finance Act, 1994, inserte
sub-contractor who has sought refund

under Notification No. 25/2012-ST dt.2
Act, 1994, inserted by the Finance Act,
to the applicant as the same is mea
taxable services of works contract to
structure. At _SI. No. 29 (h) of Notificati
of a sub-contractor are also exempte
way of works contract to another con
are exempt". So, the primary requirem

. that (i) he should be providing works ·
works contract service to another con
and (iii) such another contractor who
exempt from payment of Service tax. I

contractor and exempt, the appellant
service. 'Works contract has been defin

o.-z
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in the execution of the ·

j !

-ft'·'& !
' .I: ,f_ j

(b) Such contract must be for Construction,' Erection,i{.:ommissioning, Installation,
»'

Completion, Fitting out, Repair, Maintenance, Renovation~ '.r Alteration.
~ "I
& i

7. The appellant, does not seem to clear either of'. !~e requirements mentioned
above and hence the services provided by the appell'.:; 11~ would not fall under the

.%

purview of Works Contract Service. The Appellant was s;:=-·-contracted to perform only
the labour work. As per their work order it was very uch evident that they had

. "' ·1

contract, and

(a) There should be transfer of property in goods

a}·,
;t,: ,,:

wherein the two basic conditions required for a service pr" yider to be considered under
: , .. ' ' ~- ·,:

that definition have been stated as below : ·

supplied only labour services without transferring any ga, els involved in the execution. 'I
of the contract. Consequently, the benefit of exemktion under Notification No.}.... '!

25/2012-ST dt. 20.06.2012, would not be available to l je appellant as the services
41

provided by the appellant were not covered by the w, r-ks contract service. As the .~ ._,

refund has rightly been rejected, the question of unjust ~~ /ichment does not arise.
l :i

In view of above, I dismiss the Apellant's appeal. : ,;
it

3 41aa aarr a# #ra 3rft qr fszrl 3qt#a faznr srar &l
0

0

Tax, GST, Ahmedabad

abad Zone.

~
The appeal filed by the appellant, stand dispose n above terms.

awn? _
. -
«in)

an&' (art«cs - 1

Copy to:

1) The Chief Commissioner, Central Tax, GST, Ahm
2) The Commissioner, Central Tax, Ahmedabad-No
3) The Dy./Asst. Commissioner, Division-VI,

8.

9.

9.

ATTESTEDa-
SUPERINTENDENT,
CENTRAL TAX APPEALS, AHMEDABAD.

To,

M/s. Radhe Krushna Construction,

C-102, Krushna Residency, Nr. CIMS Hospital,

. B/h. Swapnil Bunglows,

Sola,

Ahmedabad-380060.
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